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But Orr Officials Clear Path in Nebraska 


North Carolina Denied Permits to U.S. Ecology 


by Lynn Moorer 

On Aug. 18 and 21 this reporter exam- 
ined State of North Carolina documents in 
the Department of Human Resources’ 
Radiation Protection Section in Raleigh. 

Concerned citizens in Nuckolls, Ne- 
maha, and Boyd Counties paid for the trip, 
as well as for photocopies of more than 600 
documents detailing North Carolina’s in- 
vestigation of US Ecology. 

Radiation Protection Section Deputy 
Director Mel Fry said that since North 
Carolina’s 1986 decision to deny US Ecol- 
ogy an air discharge permit and a radioac- 
tive materials license, many interested per- 
sons, including a national television news 
producer, have gone through records con- 
tained in four boxes within the department. 


Overview 

Striking parallels emerge between US 
Ecology’s performance during its two-year 
attempt to gain permission to do business in 


Rail Safety: 


by Frances Mendenhall 

Larry Guenther would not advise oth- 
ers to work for the Union Pacific Railroad 
because “the railroad hypes safety, but they 
don’t practice it.” (Guenther was injured on 
the job. His story is on page 9.) 

Mike Walsh, CEO of Union Pacific 
Railroad, underscores the importance of 
rail safety by attending funerals of employ- 
ees killed in service, telling the troops ahead 
of time, “I don’t like funerals.” 

Inthe 10-year period between 1976 and 
1985, 485,366 railroad employees such as 
Guenther were injured, nationwide, and 861 
were killed, according to figures from the 
National Safety Council and the Federal 
Railroad Administration, as cited in Rail- 
roading the Public Safety, a publication by 
Illinois Public Action Council. In the same 
period, 12,531 non-employees were killed 
and 65,175 were injured. 

UP'’s Director of Public Relations John 
Bromley said, “We want to be fair to our 
employees, we don’t want to hurt them. As 
human beings, we don’t want to run a busi- 
ness that way.” 

UP is the nation’s No.1 hauler of haz- 
ardous cargo (see story, page 9), carrying 
chemicals needed to serve a wide variety of 
economic needs, but which are also agreed 
to be as dangerous as the substance that 


North Carolina and its performance in 
Nebraska. 

In 1986 the State of North Carolina 
twice rebuffed US Ecology applications to 
build and operate a commercial low-level 
radioactive waste incinerator in Bladen 
County. US Ecology’s application required 
approval by two state agencies--the Depart- 
ment of Natural Resources and Community 
Development, Division of Environmental 
Management, which was responsible for 
issuing the air discharge permit and the 


_ Department of Human Resources, Radia- 


tion Protection Section, which was respon- 
sible for issuing the radioactive material 
license. : 

Like the above-ground low-level radio- 
active waste and hazardous waste dump 
proposed in Nebraska, US Ecology’s plan 
for operating the radioactive waste incin- 
erator was the first of its kind, relying upon 


Continued on page 6 


leaked in Bhopal five years ago, killing thou- 
sands. The company is second in revenue 
and size--Burlington Northern is the largest 
and CSX is the most profitable. Bromley 
cites record profits last year or so. Accord- 
ing to him, Union Pacific’s most recent yearly 
gross revenues were $4.2 billion. 


Condition of the Plant 


UP is putting $500 million per year into 
plant, and in “better shape than at any time 
since WWII” according to Bromley. The 
company spends $250 million per year on 
track maintenance. 

Charles Faulder, rail car inspector for 
the Nebraska Public Service Commission 
(NPSC) doubts this. According to Faulder, 
there were more defects in 1988 than when 
he began in 1979, and more violations this 
year than all the other years combined. It 
appeared to Faulder that UP’s budget was 
tight or that possibly they needed more 
carmen (inspectors for the railroads them- 
Selves). . 

The number of employees on UP’s payroll 
is down (although their carloadings are up). 

Ninety percent of reported rail deaths 
are grade crossing accidents, not crewmen 
hurt in collisions or passengers hurt in de- 
railments, according to Bromley. “Since we've 
eliminated cabooses our on-train injuries 


Kaufman (right) challenges an answer given by Nebraska Civil Defense radiological officer 


Jerry Allen. during a four-hour public information meeting in Nuckolls County Nov. 8. 


Can UP Handle It? 


have dropped dramatically because the bulk 
of our injuries on train crewmen were hap- 
pening on cabooses.” 


Huge Executive Salary Incentives 


CEO Mike Walsh and other top execs 
(to be selected by Corporation CEO Drew 


Lewis and a committee from the board of 
directors) of Union Pacific stand to make 


enormous bonuses based on a deal author- 
ized by their board. If UP stock stays above 
$100 per share for 60 days any time before 
April 14, 1993, they divide about $15 mil- 
lion. Bromley said this potential bonus is 
often brought up at company town hall 

Continued on page 8 
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Thanks for the Best Ball Ever, and a Great Year 


by Frances Mendenhall 

Everybody knows that Nebraska Ob- 
server supporters are a special group, but 
they outdid themselves in class pulling to- 
gether the Counter Press Club Ball last 
month. 

It’s hard to say which part of the show 
was the best, but ifyou haven’t seen Marion 
Carmichael sing ‘You 
Picked a Fine Time to Leave, 
Mrs. B,” complete with 
babushka and proper Jew- 
ish accent, you haven’t lived. 
Of course, Marge Higgins’ 
rendition of “Bye, Bye, Wad- 
man” was also a hoot. And 
Lynn Moorer took at a taste- 
ful shot at the guv with 
“There’s a Sucker Born Ev- 
ery Minute,” which sur- 
prised many of us who didn’t 
know she was actually able 
to remember things learned 
from her undergraduate 
music major, while she is keeping all those 
facts straight in her head about US Ecology. 
We had thought she was pretty amazing. 

Which is why we couldn’t resist giving 
Lynn the Third Annual Upstream Swimmer 
Award. Lynn has fought longer and harder, 
and against more stonewalling, for simple 
access to information that citizens need than 
anyone else I can think of. I don’t care if she 
is one of us, I couldn’t stop myself from 
honoring her with our plaque, applause, 
and thanks. We hope she stays strong and 
keeps shining the light. 

PS. If Harold Andersen should follow 
suit and give Fred Thomas an award, I will 
discreetly refrain from criticizing him for 
the conflict of interest. By the way, has any- 
body seen Fred covering US Ecology lately? 

To those of you whom I haven’t thanked 
and told already, yes we did make a little 
money. We are able to equip ourselves with 


modems, get on an alternate wire service, — 
add PostScript capabilities to our printer, | 


probably fund a couple of special oufreach 
mailings, and still have enough cushion to 
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survive the next month. 


Who Sent the Flowers? 


Some kind person sent a wonderful 
bouquet of red carnations which graced the 
stage at the ball. It had no card, and no one 
knew where it came from, or maybe they 
weren’t saying. Whoever you are, Thank 


You! The flowers looked just great and we 
liked them a lot. 


The Time For Giving 


OK, now what are you going to get your 
father-in-law now that he has all the golf 
clubs he needs? An ugly necktie? Noooo. 
Another pair of mittens? Too ordinary. Why 
not shake him up and get him started read- 
ing the Nebraska Observer? It is a gift he 
willenjoy all year long--either that or he will 
permanently ban you from his presence and 
fill our mailbox with poisonous notes. We 
only print the good stuff. Either way, though, 


it could make your life better and it certainly 
would make our life better. 
Other Mailing Lists 

We converted all our mailing-list data to 
a different program last month and in the 
process lost the flags I put on people who 
don’t want their names given to other 
groups. Actually, that usually wouldn’t 
matter, because we almost never give 
our list to others, but next month the 
Nebraska Civil Liberties Union gets 
one shot at it Whoever (I think there 
were two people) wanted their names 
protected from folks like the NCLU, 
please come forth and identify your- 
selves to us--again. This time we'll 
get it right. 


More on ENCOR and 
Access to the Unicameral 


Last month the Supreme Court 
decided that ENCOR could not 
require AIDS testing of its employees. 

The high court let stand a lower court 
ruling which prevented the Eastern Nebraska 
Community Office of Retardation from 
mandatory testing of employees who came 
into direct contact with mentally retarded 
patients. 

And our battle to be treated like other 
members of the press in the Nebraska Uni- 
cameral has come to a happy end. The Ex- 
ecutive Board of the Legislature rejected a 
proposal that would have barred certain mem- 
bers of the news media (us) from the floor of 
the Legislature during regular sessions. Roses 
to Sens. Barrett, Schmit, and Weihing. Thorns 


Omaha Residents: 


Observer Deadlines 
The next issue of the Nebraska Observer will come out 
January 3. We must receive your story ideas by December 
15. Copy is due Dec. 21. Story ideas for the February issue 
are due Jan 15. Copy is due Jan. 22. 


I want to receive the Observer and have“ 
enclosed the following donation. * 


I am enclosing names and addresses of 
others who might like to subscribe. 


*The Nebraska Observer needs at least $20/ 
yt. from all its members who are employed. 


$20 member 
$50 sustainer 


I can help maintain the mailing list. 
I can help with mailings. 


to Sens. Richard Peterson, Labedz, and 
Baack. 


NCLU’s Freedom of the Press 
Award 

Nothing like it has ever happened to 
me before (and may never again). The 


Photos: Anthony Carr 


Nebraska Civil Liberties Union awarded 
me its “Freedom of the Press Award” at its 
annual banquet. The many people who help 
do the work of this publication should all 
take lots of bows. Iam grateful to you all, to 
Vard Johnson for virtually everything he 
said about me, and to the NCLU. As far as 
my work is concerned, it just goes to show, 
even a blind hog occasionally finds an acorn. 
Thanks to all for a good year. 
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AHA! HERE'S YER 
PROBLEM... 

THE WHOZIS CAME 

OFFA THiS LITTLE 

DOOHICKY JiGGER ON 

THE WHATCHAMAZOO. 


As the Economy Cools... 


by Don Macke 


In the recent edition of Business in Ne- 
braska (UNL’s Bureau of Business Research, 
11-89 Edition) the “State Economic Score- 
board” highlights the changing winds within 
Nebraska’s economy. Both motor vehicle 
and retail sales are down, building activity is 
down and employment is off. Nebraska’s 
nationally low unemployment rate contin- 
ues to be more a function of a shrinking 
labor pool (considerable outmigration of 
Nebraska workers) than expanding employ- 
ment opportunities. 

The worthless value of the unemploy- 
ment rate as an indicator of state economic 
well-being is further illustrated by the ground- 
breaking work of the Nebraska Department 
of Labor inthe mid-1980s and more recent 
work by thestate’s Small Business Develop- 
ment Center. Both works highlight the 
substantial levels of underemployment 
(people working fewer hours than they want 
or working at a job for which they are over- 
qualified) present in the state. 

For some time the signs of economic 
moderation in Nebraska have been appar- 
ent. Despite all the rhetoric from the Ad- 
ministration about Nebraska’s booming 
economy because of LB 775 and other tax 
incentives, the fact continues to be that 
Nebraska’s recent economic expansion was 
due to a whole host of influences which are 
now changing. 

Chief among the factors driving Ne- 
braska’s two-year economic expansion in- 
clude a relatively strong national economy, 
record levels of farm spending, strong re- 
tirement spending, continued growth in 
health care (largely due to older Nebras- 
kans), a good year in the travel industry, and 


f SPECIAL SESSION ‘ 
HH TERM SEOP PE 


HAND ME SOME 

BUBBLE GUM AND 

THE BALING WIRE, 
WILLYA..? 


ALL WORK. 


lh 
Wa|| GUARANTEED 


VAR] (TLL SAN.) 


a rebound in manufacturing. 

While the national expansion contin- 
ues, its vigor is weakening as the months tick 
by. This national slowdown, coupled with 


declining farm income and spending, strongly ~ 


suggests that Nebraska’s economy will grow 
at below the inflation rate and possibly stag- 
nate in late 1990. 


Nebraska’s Fiscal Outlook 


After nearly two years of state tax re- 
ceipts regularly exceeding Department of 
Revenue forecasts, Nebraska experienced 
an $11 million shortfall (actual vs. projected 
receipts) in October. While the Admini- 
stration maintains that this is just a “blip,” 
the cooling off of the state’s economy sug- 
gests a much different conclusion. 

Nebraska’s economic-forecasting mod- 
els are generally incorrect when predictinga 
course change because they are highly de- 
pendent upon past trends to predict future 
trends. For example, would any car driver 
operate a car based on the previous pattern 
of the road without taking a look down the 
road to see what is coming? 

The flaws in our economic models remind 
me that economics is often called the dismal 
science, perhaps with just cause. An engi- 
neering friend of mine reminded me of 
society’s frustration with this kind of eco- 
nomics by telling the joke, “What do four 
economists with cement up to their necks 
tell us? There is a shortage of cement.” 

In the months ahead, actual receipts 
will begin to tell us just how soft the state’s 
economy is. Unlike last year wher’ the Leg- 
islature and the Governor had real prob- 
lems spending all the state’s taxes, in 1990 
the specter of spending cuts may loom. 

Continued on page 5 


Unicam Votes Down 


by Dave Landis 
Senator Landis represents District 46 in the 
Nebraska Unicameral. 

Quick post-mortems of the recently 
completed special legislative session have 
peppered the editorial pages of Nebraska 
newspapers this week. From an insider’s 


perspective, I’d say the forces of the status - 


quo prevailed. Those who always win, won 
some more. We did not opt for change, we 
choose a double helping of existing tax pol- 
icy rather than striking out for a new bal- 
ance. 


‘....when the smoke 
cleared, what did 
the special session 
do? It narrowed the 
tax base and put 
more pressure on 
real property 
taxes.’ 
Railroads have a special privilege from 


Congress to be exempt from all the broad- 
est-based state taxes. Our personal property 


_ taxsystem is not broadly based since we have 


already exempted many others. So, the rail- 
roads have gotten a $12 million exemption 
first by court order and now by legislative 
action. No oneat thestate level can stop this 
without putting all personal property taxon 
the tax rolls. 

The special session’s bottom lineis that 
someone else will have to pay the Union 
Pacific’s taxes. There were two choices avail- 
able to the Unicameral: (1) Stay within the 
Governor’s call, and put the $12 million on 
the back of real property taxpayers; or (2) 
get the Governor to expand the call and 
raise the corporate income tax. I tried the 
latter by offering a 16 percent corporate 
income tax increase. I lost. The forces of the 
status quo, the business and corporate 
community, won again; a newexemption for 
business passed, the average homeowner 
pays the tab. The same old same old. 

Why was the second option better? 
Because the real property tax base is vastly 
overburdened and the corporate income tax 
is underused. Here’s what our $350,000 
Syracuse comprehensive tax study said about 
corporate taxes: “The Nebraska corporate 
income tax has a relatively low tax burden 
when taxes are compared to personal in- 
come, exhibits low effective tax rates when 
tax shifting is taken into account, and has 
low or average marginal tax rates depending 


"w( Corporate Tax Increase 


on the comparison state used.” 

We rank 44th in corporate income tax 
collections in the country. Our real prop- 
erty tax is the fourth highest. Our corpora- 
tions contribute about 6 percent of the state’s 
revenues. The average rate around the coun- 
try is 9 percent. 

What about the argument that corpo- 
rate tax is really another tax on the public 
and double taxation at that?, 

Studies show a good portion of corpo- 
rate income taxes are paid by shareholders 
in lower profits rather than direct price 
increases to the public. Besides, corpora- 
tions use government services, the police 
protect them, the firemen put out their fires, 
they use government research and the stu- 
dents of our schools to make profits. They 
consume services, they should pay taxes. 

Every politician will tell you there are 
two things wrong with Nebraska’s tax sys- 
tem: our tax base is too small and our real 
property taxes are too high. So when the 
smoke cleared, what did the special session 
do? It narrowed the tax base and put more 
pressure on real property taxes. Like I said, 
the same old same old. 
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Farm Groups Want Ag Secretary to Resign 


by John Dittrich 

John Dittrich is policy director for the 
Nebraska League of Rural Voters. He is 34 
years old and farms near Meadow Grove in 
northeast Nebraska. 

Secretary of Agriculture Clayton Yeut- 
ter was recently in Lincoln to accept a 
Nebraska Agricultural Achievement Award. 
But the day before his arrival a press confer- 
ence was held at which 12 farm and rural 
advocacy groups severely criticized Secre- 
tary Yeutter’s proposed trade policies. The 
Nebraska League of Rural Voters called for 
his resignation because of his stand at the 
ongoing GATT (General Agreement on 
Tariffs and Trade) or international trade 
negotiations. Since the press conference, 
the Nebraska NFO (National Farmer’s 
Organization) and the Catholic Rural Life 
commission have joined in calling for his 
resignation. 

Why all the fuss over an intelligent, 
personable Nebraska native supposedly trying 
to rid the world of agricultural subsidies? 
Because the U.S. position that Yeutter is 
promoting at the GATT negotiations goes 
far beyond the elimination of export subsi- 
dies, which the League of Rural Voters 
supports. Simply put, Secretary Yeutter’s 
trade proposal is roughly equivalent to a 
proposal by a Secretary of Commerce to 
eliminate the minimum wage, 40-hour work 
week legislation, and all health and safety 
regulations designed to protect American 
workers. 

A Secretary of Commerce promoting 
such a proposal in order to make American 
industry “competitive in world markets” 
would be quickly and severely chastised. 
However, since agricultural policy is poorly 
understood by the majority of Americans, 
Clayton Yeutter has been able to sella simi- 
lar proposal for agriculture with some suc- 
cess. 
To understand the negative aspects of 
the Yeutter/Bush administration trade pro- 
posal, some basic understanding of farm 
policy is required. There are two basic areas 
£0 cover: 


1) Conflicting interest groups in the 
farm policy debate 

2) Origination and working structure 
of U.S. farm policy, 

An explanation follows. 


Conflicting Interest Groups 


Many people believe that all in the ag 
policy arena have similar interests. Not true. 
There are four major player categories. Their 
classifications and interests follow: 


Farmers or Producers 


As producers, farmers’ primary desires are 
stable and profitable farm prices and stable 
and reasonably priced production input costs. 
As with any industry, stable and profitable 


prices depend on supplies in balance with 
demand. This presents a special problem. 
Since farmers produce undifferentiated 
products (grain, meat, milk) over wide geo- 
graphic areas, they are unable to individu- 
ally affect supplies. Ifa Nebraska farmer sees 
that predicted total demand is 10 percent 
less than the projected U.S. production, he 
cannot individually reduce his production 
10 percent and have any significant impact 
on total supply or price. Indeed, because of 
weather he does even know what his produc- 
tion will be until year end. Therefore, with- 
out outside regulation, he will produce on 
his farm to the maximum. 


Farm Input Suppliers 


This category includes companies that 
produce and sell farm inputs such as ma- 
chinery, seed fertilizer, pesticides, etc. These 
interests desire high levels of farm produc- 
tion, which mean more inputs sold. Some of 


them, such as fertilizer and chemical manu- © 


facturers, feel low farm prices will also bene- 
fit them, since farms will be forced to in- 
crease output with fertilizer and chemicals 
to make up for lower prices. However, small- 
town retailers who directly sell inputs are 
more interested in stable farm production 
and higher farm prices. This allows them to 
predict required inventories and to increase 
their profit margin. Nobody sells new trac- 
tors to farms with no money, no matter how 
much the farmers are producing. 


Food Processors 


and Food Exports 


As buyers of farm production, these 
interests desire low farm prices and high 
farm production (surpluses mean low farm 
prices and storage payments). They also want 
periodic price volatility. Short-lived jumps 
in farm prices allow consumer price increases, 
without price decreases when farm prices 
fall. As resellers of farm production, these 
interests want high consumer prices and mini- 
mal food safety regulations. 

Most companies in this category are 
very large multinational corporations. This 
means that without regulation, they can buy 
on an international basis, filling their needs 
fora given period from whatever geographic 
area or national entity has the cheapest prices, 
regardless of quality. This leaves farmers 
with no ability to negotiate fair prices. 

Concentration in this industry has al- 
ways been high, but has rapidly increased in 
the 1980s. Some of the largest corporate 
mergers and leveraged buyouts have occurred 
here, sharply reducing competition. Many 
of these mega-companies are now not only 
exporters and processors, but also large 
suppliers of farm inputs. Two of the largest 
companies are ConAgra and Cargill. Of 
course, a yery high level of political influ- 
ence comes with the enormous economic 
power of these companies. 


Consumers 

Consumers desire low, stable food prices 
and stable supplies without risk of short- 
age. They also want healthy, safe food sup- 
plies. Their interests are usually at odds 
with the processors’ interests, since these 
companies want to charge as much as pos- 
sible, even as they obtain lower farm prices. 
Decreasing competition has allowed this to 
occur. The farmers’ share of the retail food 
dollar is now at the lowest level in history. 


Origination and Working 
Structure of Farm Policy 

Present farm policy has its roots in the 
social and regulatory legislation that origi- 
nated in the economic turmoil of the 1930s, 
as did many of the programs we now take 
for granted, such as Social Security and 
minimum wage legislation. 

Congress addressed the special prob- 
Jems farmers had with managing supply and 
maintaining fair farm prices. It addressed 
the supply problems with legislation re- 
quiring farmers to periodically reduce pro- 
duction to avoid costly surpluses, in ex- 
change for a system of minimum pricing for 
farm commodities. Over the years Con- 
gress also established a system of food re- 
sources. This system stored and held off the 
market farm production in good years for 
future use in bad years. This stabilized 
production for both consumers agd farm- 
ers. 

Minimum pricing was accomplished 
through a simple system (called the loan 
rate) that allowed farmers to hold produc- 
tion off the market if the prices paid by 
processors and exporters were below the 
minimum level. Market prices then had to 
rise to these levels in order for the buyers to 
obtain the production. The legislation also 
required food import controls, since with- 
out these the imports could be used to ruin 
the supply stabilizing aspects. 

Since the program relied on higher 
market prices to provide farm income rather 
than direct subsidies, the farm programs 
were also cost-free until recently. 

Processors, exporters, and to some ex- 
tent farm input suppliers did not support 
this legislation. Through heavy lobbying, 
they have obtained the present farm policy. 
This policy still manages supply (quite poorly, 
however), but has lowered minimum prices 
and therefore market prices in most years 
to levels far below farmers’ cost of produc- 
tion. The losses that farmers incur are then 
partially made up through direct subsidies. 
However, the beneficiaries of the subsidies 
are primarily the processors and exporters, 
who are allowed to buy farm production at 
levels far below cost. There has been no 
attempt to ensure that these cheap prices 
are passed on to the consumer. In fact, 
profits and food prices have steadily risen. 

The results of these farm program 


changes have been skyrocketing government 
costs and charges that “farmers” are being 
too heavily subsidized. 

Now, back to Clayton Yeutter. Secre- 
tary Yeutter is a strong supporter of the low 
farm prices that present policy ensures. 
However, he wants to go down an even more 
damaging path. Through GATT negotia- 
tions he is backing a U.S. proposal to elimi- 
nate all minimum pricing, supply manage- 
ment and direct subsidy legislation now in 
effect in the U.S. and most industrialized 
nations. He wishes to eliminate such things 
as low-interest loans to beginning farmers, 
and curtail such things as the Rural Electri- 
fication legislation that allows reasonably 
priced power to be supplied to rural areas. 
He wants to end the ability of an individual 
county to restrict food imports for any rea- 
son, even health, unless an international 
panel of appointed scientists agrees to the 
restriction. He wants to eliminate language 
in the present GATT agreement that allows 
counties to restrict exports in “times of criti- 
cal shortage.” 

In short, the U.S. proposal backed by 
Secretary Yeutter is an extremely radical 
proposal that many feel will primarily bene- 
fit processors and exporters. The result will 
be even lower farm prices (as even a recent 
USDA study concluded), much more un- 
stable supplies, and continued and acceler- 
ating damage to Third World environments 
as they produce even more cheap food for 
export in an attempt to pay off their individ- 
ual debts. 

The GATT negotiations are occurring 
without public input. These proposed poli- 
cies, when analyzed against information 
previously discussed, can only lead us to 
conclude that Secretary Yeutter represents 
a very narrow range of interests to the detri- 
ment of farmers, consumers and environ- 
mentally concerned people. Therefore, the 
Nebraska League of Rural Voters has called 
for Secretary Yeutter’s resignation in order 
to alert farmers.and the American public in 
the strongest terms how detrimental his 
policies will be if adopted. 


‘Clayton Yeutter needs to 
have his salary lowered 
to the salary of the lowest 
ag leader in the world...If 

it’s good enough for 

producers to lower their 

standard of living, then it 

should be good enough 
for the secretary.’ 


~David Bosle, President 
Nebraska National Farmers Organization 
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Visser Trial: NU Academics Not Compromised 


by Polidoros C. Pserros 

Last month, a four-man, three-woman 
jury decided that the rights of Mary Jane 
Visser, a former academic adviser in the 
general studies division and a 19-year em- 
ployee of the University of Nebraska, were- 
n’t violated when she was fired in 1988. She 
had alleged that she was fired after she 
uncovered academic “irregularities” in the 
Cornhusker football program last year. NU 
official countered that neither National 
Collegiate Athletic Association rules nor 
university policies were violated and Visser 
was fired for her poor job performance. 

Jurors were apparently persuaded by 
the testimony of Donald Gregory, her su- 
pervisor and the director of the general 
Studies division. Gregory, who was named 
in the lawsuit, testified that Visser abused 
sick leave and professional leave and caused 
an unhealthy attitude in the office. And they 
apparently were persuaded by a co-worker 
who said, in reference to Gregory, after 
Visser received a written reprimand, she 
said she was going to “get that asshole.” A 
second co-worker testified that Visser said 
she wanted to be fired so she could win a 
lawsuit. 

An Omaha World-Herald editorial 
concluded that the eight-day trial, which 
began Nov. 1, showed that Visser had been 
vincictive in maligning the University of 
Nebraska, and that UNL had been able to 
strike a proper balance between academics 
and athletics. 

But news coverage of the trial, particu- 
larly by the Herald’s David Thompson and 
Tom Witosky of the Des Moines Register, 
painted a troubling, unclear portrait. The 
trial seemed to bring up more questions 
than it answered. 


Nothing Was Decided 

First, the basic claim -- UNL fired Vis- 
ser after she conducted an investigation -- 
was dismissed by U.S. District Judge Warren 
Urbom when Visser couldn’t show that it 
was her job to conduct the investigation. 
Urbom did allow two other claims -- her 
claim that she was denied her freedom of 

‘speech and her claim of sexual discrimina- 
tion under Title VII of the 1964 Civil Rights 
Act -- to be heard in the case. 

Visser’s charges in fact were already 
being addressed. Gregory testified that during 
the 1987 fall semester he attended as a non- 
participant two meetings of a Faculty Sen- 
ate committee investigating intercollegiate 
athletics, Thompson reported. 

The committee discussed athletes tak- 
ing more classes and correspondence work 
than other students were allowed to take, 
the practice of setting up special sections of 
health classes for athletes only, whether 
academic advisers’ recommendations for 
summer school were being changed by ath- 
letic advisers, and whether students were 


“cyding” -- chronically using summer schools 
to boost their grades. 

Second, the case was not about whether 
there were irregularities in the football 
program but about whether the investiga- 
tion caused the dismissal. As a result, much 
of the evidence on academic records was 
sealed and, except for slips of the tongue 
which implicated former All American 
Broderick Thomas, no names of student- 
athletes were given. The identities of these 
students were not disclosed to the public. 
The players and their records were third 
parties and subjected to limited scrutiny. 

Visser’s lawyer, Thom Cope, tried to 
link NU Coach Tom Osborne’s anger at the 
investigation with her dismissal. 

Vice-Chancellor James Griesen, who 
told Visser she was fired and was named in 
the lawsuit, and Frank Wagner, chairman of 
the Faculty Senate grading committee, both 
testified that they thought Osborne overre- 
acted to the news that Visser mailed an 
athlete’s transcript to the Faculty Senate. 

Osborne testified that he was “very angry” 
about the disclosure, which violates federal 
law, saying during a telephone conversation 
with Wagner and a subsequent letter to 
Griesen that someone could get fired. 

Copeasked Osborne how angry he was. 

Osborne’s response was,”I was angry, 
but I wouldn’t say very angry,” Thompson 
reported. But on further cross-examination, 
Osborne admitted that in a sworn pre-trial 
statement he said he was “very angry.” 


High Points of Testimony 

Unlike last spring’s Norby Walters-Lloyd 
Bloom sports agent trial in Iowa, which 
concerned federal fraud, extortion and rack- 
eteering, the players were parties in the 
trial; they were witnesses and their aca- 
demic records were subject to scrutiny. The 
Walters-Bloom trial, covered by the Regis- 
ter’s Witosky, prompted a scandal at the 
University of Iowa following the testimony 
of two former Iowa players. 

Also, cross-examination by UNL law- 
yer David Buntain did not dwell on the 
questionable academic records that Visser 
spoke ofduring direct questioning. Lawyers 
tend to ignore adverse testimony during 
trials, which is the same way irrelevant tes- 
timony is treated, even though it may merit 
more attention. Following are comments 
on some of the evidence from the trial. 


NCAA Rules and Student Athietes 


NCAA, the intercollegiate athletics 
governing body, has rules that contort the 
academic behavior of athletes and officials 
alike. 

Students who flunk out ofschool can be 
readmitted after two semesters, said Robert 
Furguson, UNL chancellor of student af- 
fairs, who was interviewed by the Lincoln 
Star after the Visser trial. He added that 


those sensing difficulty can drop classes. 

Student athletes, by contrast, are man- 
dated by the NCAA to take 12 hours each 
semester to remain eligible to participate in 
athletics, Furguson said. Athletes, unlike 
other students, cannot drop courses to de- 
crease their credit load in order to maintain 
their grade-point average. 

This creates an obvious burden. 

“Many athletes do work hard on sports 
during the fall and spring semesters, and 
sometimes they need summer school to get 
(academically) eligible,” Osborne report- 
edly testified. In late 1987, the Faculty Sen- 
ate disallowed summer school credits as a 
method of building up a GPA. 

So what is happening? Neither Fur- 
guson in the Star interview nor those testi- 
fying in the Visser trial said how marginal 
student athletes are getting by. Are players 
now taking easy courses that have little todo 
with education? 

Visser had suggested in her testimony 
that she thought it was irregular when sev- 
eral football players were allowed to play in 
the 1988 Fiesta Bowl after flunking out, 

- although it is not against NCAA rules. Buntain 
‘challenged her. The following is excerpted 
-from Witosky’s account of the trial. 

“T thought if you didn’t pass any classes, 
jyou shouldn’t be allowed to play,” Visser 
answered. “I think it was kind of irregular, but 
_I didn’t know if it broke any rules.”’ 

Asked how she defined irregularity, Visser 
said: “Something that seems to be not appro- 

_priate for a college to do.” 


“But that’s a matter of opinion, isn’t it?” 


asked Buntain. 
“Yes,” answered Visser. 


Disturbingly Similar to lowa Case 


The Walters-Bloom sports agents trial 
was about fraud, extortion and racketeer- 
ing, and the Visser case in no way approaches 
that one. However, the two athletes involved 
in the Iowa trial, Ronnie Harmon and De- 
von Mitchell, have academic histories simi- 
lar to those described in the Visser trial 
testimony. Mitchell flunked out at one point, 
but took a physical education class in the 
summer to be eligible to play. Mitchell, a 
liberal arts major, said his “priority was 
playing football,” according to Witosky’s 
account of the sports agent trial. “And to 
play football, I had to go to class and be 
eligible,” Mitchell said. 

Harmon, who changed majors thr 
times, said athletic advisers told him which 
classes were the easiest to take. 

Although Visser witnesses were pro- 
hibited from naming athletes, slips by Vis- 
ser and others suggested that former NU All 


American Broderick Thomas had a ques- 


tionable transcript, and Witosky learned 
from the court file that his transcript was 
subpoenaed from his Houston high school. 
An affidavit filed by Visser’s lawyers named 


All American defensive lineman Neil Smith 
as another student athlete with academic 
problems. 

Like the two Iowans, these players were 
stars who helped their team win. 


Eligible or Educated? 


The trial of Mary Jane Visser docu- 
mented difficult times for intercollegiate 
athletics. In a sense, it was reassuring: aca- 
demics didn’t appear to be capitulating. 

The University of Nebraska’s record of 
Academic All Americans is something it 
should be proud of: 28 Academic All Ameri- 
cans since 1972, twice as many as Stanford, 
the second-best college, with 14; and 122 
Academic All Big 8 since 1972, almost twice 
as many as second-place Oklahoma, with 


- 66. Nebraska allows scholar athletes to flour- 


ish. 

Butas longas the system is contorted to 
allow athletes to be “eligible” and not nec- 
essarily “educated,” then the marginal 
student\terrific athlete faces a difficult fu- 
ture. This legal “victory” should not mean 
that school officials will let this situation 
continue. 


Looming property tax crisis? 
Nebraska’s 
Economy Cools 


Continued from page 3 
For decades, Nebraska’s property 
tax burden has grown more severe and | 
inequitablerelative to other states. Both 
real and personal property tax systems 
have major problems which have largely 
gone unaddressed by recent administra- 
tions and are further complicated by leg- 
islative actions which grant ever more 
select treatment for select taxpayers. 

The solutions pressed forward dur- 
ing the recent special session of the Leg- 
islature largely represent stalling tactics 
in hopes that this issue will not explode 
before the 1990 elections. 

In the coming months be prepared 
for more litigation against the state by 
various business interests. But don’t worry. 
The average citizen who is equally dis- 
criminated against by this unfair tax pol- 
icy probably will not litigate, since Ne- 
braska does not allow class actions on 
tax matters. Few households or small 
businesses can afford to spend $5,000 or 
more to challenge the system with less 
than that at stake -- so we endure. 

In addition to more litigation, watch 
the Nebraska Supreme Court tosee how 
far it may go in addressing these tax in- 
equities. Finally, the major political ques- 
tion is whether this issue will come to a 
head before the 1990 elections and po- 
tentially affect the outcome. 
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US Ecology’s N. Carolina Rebuff Nuke Official Denies Kno\ 


Continued from page 1 


unproven technology. Not éily1 had such a 
facility never been built or operated, US 
Ecology had no experience in incineration 
of any type, let alone low-level radioactive 
waste incineration. 

Like US Ecology’s Nebraska promises 
that it “want(s) a site where there is recep- 


tance” and it will not “put the disposal facil- 


ity where it is not wanted,” in North Caro- 
lina US Ecology promised the company 
“would not locate in an area where it was 
not wanted.” Despite strong opposition from 
citizens of the three counties closest to the 
site, thousands of signatures on opposition 
petitions, and numerous resolutions by local 
governmental bodies opposing the facility, 
US Ecology PR personnel said they “be- 
lievs7 t*-t the local opposition to the BIB: 
posed incinerator was in the minority.” 

Like US Ecology’s Rich Paton’s dis- 
comfort in Nebraska discussing the com- 
pany’s abysmal record of leaks, contamina- 
tion, and violations of laws and regulations, 
saying, “I think it is time to move forward 
and not look backward,” George Kolben- 
schlag, US Ecology PR executive, said. “We 
are getting tired of hearing about US Ecol- 
ogy’s operating record” in North Carolina. 

Despite US Ecology’s protests that its 
compliance record and record on fines and 
penalties compared favorably to anyone in 
the country, North Carolina decided US 
Ecology’s operations history was so defec- 
tive that, in order to protect state natural 
resources and North Carolinians from 
“assaults against their environment and 
human health,” US Ecology would be de- 
nied the required permits. 

The air emissions permit was denied 
after a technical review of US Ecology’s 
proposal, a review of its ability to operate 
sucha facility safely and its overall history of 
compliance with environmental rules. 

Division of Environmental Management 
Director R. Paul Wilms noted: “Govern- 
ment agencies have ended up bearing tre- 
mendous expense to inspect, monitor and 
oversee the company’s operations....” Wilms 
concluded: 

“The inadequacies of US Ecology’s cur- 
rent proposal coupled with the company’s 
lack of experience in low-level radioactive 
waste incineration and its history of non- 
compliance with environmental laws pre- 
clude a detzrmination that air pollution... 
will not result from this facility.” 

North Carolina’s Radiation Protection 
Section investigated US Ecology’s operat- 
ing and management practices in depth, as 
well as its compliance history, over an al- 
most two-year period. North Carolina state 
law allows licenses to be issued only after 
determining that all the applicant’s (and its 
parent's) facilities have been operated in ac- 


cordance with sound waste management 
practices and in substantial compliance with 
federal and state laws and regulations. 

After visiting US Ecology facilities at 
Maxey Flats, Ky.; Sheffield, Ill; Beatty, Nev.; 
and Richland, Wash., and amassing hun- 
dreds of state and federal documents, North 
Carolina concluded, 

“This investigation revealed repeated 
violation of regulations and license require- 
ments, many of which involved the conduct 
of unsound waste management practices 
and resulted in replacement of key manage- 
ment and other staff.” 

The Radiation Protection Section also 
determined that US Ecology’s application 
failed to meet a North Carolina regulation 
that required “adequate qualified person- 
nel with sufficient training and experience 
to assure that the proposed incinerator” 
would be operated “in such a manner as to 
minimize danger to the public health and 
safety or property.” 

USE€cology reapplied for the air permit 
and asked for a review and a hearing on the 
radioactive materials permit. After North 
Carolina officials asked US Ecology to clar- 
ify its responsibilities under the federal 
Resource Conservation and Recovery Act 
(RCRA) relating to mixed waste, US Ecol- 
ogy withdrew its incinerator permit applica- 
tion in June 1986 “based on a number of 
business considerations.” 

US Ecology Project Engineer Richard 
Sauer explained: 

“Given... excessive time constraints, and 
considering that the company has already 
been involved in the regulatory process for 
almost two years, US Ecology has elected to 
pursue other business activities.” 

The most significant parallel between 
US Ecology’s experiences in North Caro- 
lina and Nebraska, of course, would be if 
Nebraska’s Department of Environmental 
Control exercised the authority it possesses 
under Nebraska rules and regulations and 
refused to issue a license to US Ecology. 

Title 194, Chapter 3, 009 says in part: 

“A license for the receipt, possession, 
and disposal of waste shall be issued by the 
department upon finding that: 

“009.02 The issuance of the license will 
not constitute an unreasonable risk to the 
public health and safety, 

“009.03 The applicant is qualified by 
reason of training and experience to carry 
out the disposal operations... in a manner 
that protects health and minimizes danger 
to life, property and the environment.” 

Even the most cursory examination of 
US Ecology’s past and current operations 
and its actions and statements in Nebraska 
suggests Nebraska’s DEC, like North Caro- 
lina’s environmental agencies, ought to say 
“No” to US Ecology. 


by Lynn Moorer 

An incredible dialogue about North 
Carolina’s 1986 turndown of US Ecology 
culminated in State of Nebraska officials 
walking out ofa Nov. 7 meeting in Nelson of 
the Nuckolls County Nuclear Waste and 
Hazardous Waste Monitoring Committee. 

Committee member Hugh Kaufman, 
who represents the Village of Nora and 
works in EPA’s hazardous waste program, 
was questioning Compact Commissioner 
Norm Thorson about his knowledge of North 
Carolina’s finding that US Ecology had un- 
sound waste management practices when 
Thorson, who served ona State of Nebraska 
committee which reviewed US Ecology’s 
proposal in 1987, began an attack upon a 
document he said was “a cut-and-paste job.” 

The following exchange between 
Kaufman and state officials Thorson, DEC 
Director Dennis Grams, and Department 
of Health’s Harry Borchert shows that while 
Kaufman sought information about the State 
of Nebraska’s knowledge as to North Caro- 
lina’s decision, Nebraska officials attempted 
to deflect discussion of the denial by ques- 
tioning the validity of a document. 

KAUFMAN: Mr. Thorson, were you 
aware that the State of North Carolina, a 
year before you reviewed the applications, 
found US Ecology to have unsound waste 
management practices and to be substan- 
tially noncompliant with federal and state 
laws and regulations? Were you aware of 
that investigation and those conclusions when 
you decided to go with US Ecology? Yes or 
no. 

THORSON: A., I didn’t decide. B.... 

KAUFMAN: Were you aware of this? 
(Holding up a document) 


THORSON: B. I don’t know what you 
have and I’m not aware of it. From what I’ve 
heard from... I certainly was not aware of it. 
(Thorson was handed the document.) 

KAUFMAN: Mr. Grams, were you aware 
of the fact that the State of North Carolina 
would not issue a permit to US Ecology? 

THORSON: If this is what I think it is, 
the State of North Carolina claims that it is 
not aware of it, has never been aware of it, 
and has claimed that this document is a 
document that has been put together as a 
cut-and-paste job. 

- KAUFMAN: Excuse me, Mr. Thorson, 
who in the state of North Carolina said that 
the State of North Carolina did not con- 
clude that US Ecology had unsound waste 
management practices? I have a document 
signed by Dayne H. Brown, Chief, Radia- 
tion Protection Section, denying a go-ahead 
for the permit and you have a copy of that 
document. Now, who in the state denied the 
existence of this document? 

THORSON: I haven’t seen this docu- 
ment. 

KAUFMAN: You haven’t seen this docu- 
ment? 

THORSON: I just told you I haven’t 
seen this document. Is there an echo? 

KAUFMAN: Yes, there is. That’s what 
Tmasking you today. Mr. Grams, have you 
seen this document prior to going ahead 
with US Ecology? Yes or no. 

GRAMS: I’m not aware... I’ve seen a 
document... a cut-and-paste document. ’'m 
not aware how it was put together. I don’t 
know if it’s your document. 

KAUFMAN: In other words, the moni- 
toring committee of Nuckolls County did 
more research on this company than the 


Officials Elsewhere Have a Less 
Than Rosy View of US Ecology 


Details of US Ecology’s record in Ken- 
tucky, Washington, Illinois, and Nevada, in 
addition to information compiled by the 
State of California, will be outlined in fu- 
ture issues. Following is asampling ofstate- 
ments made by state officials as documented 
in North Carolina’s Department of Human 
Resources, Radjation Protection Section files. 


Maxey Flats, Ky. Site - 

“NECO’s (US Ecology’s) operation of 
Maxey Flats, from a health physics point of 
view, was marginal at best.” 

“Tt is (our) opinion... that NECO’s (US 
Ecology’s) primary function was to show a 
profit and that operating expenses were held 
to a minimum.” 

--Commonwealth of Kentucky, Depart- 
ment for Health Services 


Beatty, Nev. Site 
“On Oct. 23, 1979, the radioactive waste 
disposal site was ordered closed by the State 
as a result of barrels of radioactive waste 
being found buried outside of the site fence...” 
State of Nevada, Department of Human 
Resources 


Sheffield, Ill. Site 


“(A)ctivities were stopped by NECO 
(US Ecology) on Mar. 8, (1979) in disregard 
of its responsibilities as an NRC licensee... 
(Tyhe (Atomic Energy) Act mandates... that 
no person can, inany manner, dispose ofany 
right granted by a license without prior 
Commission review and approval.” 

--United States Nuclear Regulatory 


Commission Continued on page 12 
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state officials and we’re not paid and you 
are. With the exception of the six-pack (six 
dump proponents on the committee). 

BORCHERT: Id like to point out for 
the record here that Mel Fry, the director of 
_ the radiation control program in North Caro- 
lina... 

KAUFMAN: The deputy director. 

BORCHERT: Told me that document 
does not exist in their files. 

KAUFMAN: Mr. Richard M. Fry, dep- 


Was There 
Really a 
Cut-and- 
Paste Job? 


by Lynn Moorer 

This reporter has examined a 
composite document detailing 
North Carolina’s denial decision 
which appears to have been pre- 
pared as an exhibit or attachment 
to some larger document. 

Its comparison to the docu- 
ments found in the North Caro- 
lina files indicate the following: a 
Radiation Protection Section news 
release regarding the 1986 deci- 
sion to deny US Ecology a radio- 
active materials license was printed 
on plain paper and attached toan 
official department statement 
printed on department letterhead. 
In an apparent effort to docu- 
ment the source of the news re- 
lease, it appears that someone 
attached the Radiation Protec- 
tion Section letterhead to the top 
of the plain-paper text of the news 
release. This altered document 
was labeled, “Attachment B.” 

The Mar. 21, 1986 letter 
(right) signed by Dayne H. Brown, 
Chief of North Carolina’s Radia- 
tion Protection Section under dis- 
cussion at the Nov. 7 meeting, 
contains much of the same infor- 
mation as “Attachment B,” but is 
Clearly not a composite document. 

Nebraska state officials Norm 
Thorson, Dennis Grams, and 
Harry Borchert refused to lookat 
or acknowledge the authenticity 
of the Brown letter under discus- 
sion. 


uty chief--you’re talking about Richard M. 
which is Mel Fry--sent me this document. 
I’ve got his signature and it says, “Here’s the 
info we discussed on US Ecology yester- 
day.” This is to Hugh Kaufman from Mel 
Fry. “Tomy knowledge there is no report or 
Attachment B. These were the only two 
documents issued.” After I got this I called 
him up and he said, “Of course we’re aware 
of this, Hugh, and I'll be happy to have 
somebody go through the three boxes of 


documents that are the basis of this docu- 
ment.” 

And Lynn Moorer, at the expense of the 
public, went to North Carolina, met with 
Mel Fry, and he gave her access to all of the 
documents, and after reviewing the docu- 
ments, we found US Ecology is even worse 
than North Carolina found and you weren’t 
aware of it and youre being paid. You want 
to go to France--you go to France, Jay 
(Ringenberg of DEC) baby?--you go to 


North Carolina Department of Human Resources 
325 North Salisbury Street ¢ Raleigh, North Carolina 27611 


James G. Martin, Governor 
March 21, 1986 


Richard Sauer, Project Engineer 
U.S. Ecology, Inc. 

9200 Shelbyville Road, Suite 526 
P.O. Box 7246 

Louisville, Kentucky 40207 


Dear Mr, Sauer: 


Phillip J. Kirk, Jr., Secretary 


The Radiation Protection Section has completed its review of your application 
for a radioactive material license to construct an incinerator in Bladen 


County, North Carolina. 


This review included the entire record collected in 


our evaluation from your initial application dated June 29, 1984 through and 
including the information submitted with your letter of March 17, 1986. ~ 


As a result of this review, we intend to deny your application. This 
decision is based on vour failure to meet the requirements of: ; 


(A) G.S. 104E-10.1(1) in that your facilities have not been operated 
in accordance with sound waste management practices nor in 


and 


substantial compliance with federal and state laws and requlations; 


10 NCAC 3G.2417(f)(1) in that adequate qualified personnel have 
not been proposed for the incinerator facility with sufficient 
training and experience to assure that it will be operated in 
accordance with the North Carolina Regulations for Protection 
Aqainst Radiation in such a manner as to minimize danger to public 


health and safety or property. 


In accordance with the provisions of 104E-13 you have the right to a hearing 
Prior to the issuance of a final order denying the license. 


Sincerely yours, 


Dayne H. Brown, Chief 
Radiation Protection Section 


DHB : be 


An Equal Opportumty / Affirmative Action Employer 


This 1986 letter informing US Ecology of the State of North Carolina’s intent to deny the 
company an application was called “a cut-and-paste job” by Nebraska state officials at a 
November 7 Nuckolls County Nuclear Waste and Hazardous Waste Monitoring Committee 
meeting. Harry Borchert, Director of Nebraska’s Division of Radiological Health, said this 
letter didn't exist and refused to examine it when it was presented to him at the meeting. 
Borchert is responsible for regulating all radioactive materials licensees in Nebraska. Both 
the Lincoln Journal and the Omaha World-Herald had copies of this letter, but neither 
would acknowledge its authenticity, leaving readers unaware that the state had lied. 


Maine, you go to South Carolina. You go 
everywhere but you don’t go to North Caro- 
lina and you're lying about what Mel Fry 
said. Would you look at the document now? 

BORCHERT: The document wasacut- 
and-paste job. 

KAUFMAN: That’salie, Mr. Borchert. 
Mr. Borchert, look at the document. (Borch- 
ert was presented the document for inspec- 
tion by this reporter.) 

BRENDA SMITH (reporter for The 
Superior Express): Mr. Borchert, Mr. Fry 
sent the same document to me. I also spoke 
with Mr. Fry on the phone and I don’t think 
he’s a goblin, sir. 

(Despite urging by this reporter and 
Kaufman to examine the document's valid- 
ity, Borchert refused to look at the docu- 
ment and rose to leave.) 

KAUFMAN: Mr. Borchert, you’re a 
liar. So is Thorson. And you’re obstructing 
the government process. 


The Exodus 


Over objections from the audience and 
several committee members, the Nebraska 
State officials left the Nelson City Audito- 
rium’s stage and moved toward a side door 
to exit the building. 

As Thorson hastened toward the door 
Nuckolls County resident Danny Corman 
shouted, “He hit me. He hit me.” Corman 
said Thorson shoved him from behind while 
Corman was talking to a law enforcement 
officer in a corridor to the exit door. 

A photograph snapped during the exo- 
dus showed Thorson’s hands on Corman’s 


ribs pushing him back toward the inside of 
the hall. Thorson denies shoving Corman. 
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Rail Safety: 


Continued from page I 
meetings in the general context of “obscene 
profits.” 

“The motivation is not there for the 
managers to defer maintenance, to do things 
that are unsafe on a short-term basis be- 
cause when you do something like that on a 
short term...the short term isn’t enough to 
get the stock market or the stock to cross 
that magic number. In fact the stock has 
never been that high.” 

Some, however, think Walsh is just the 
one who can get it that high. In his previous 
career with Cummins Engine Co., work- 
force reductions and price cuts were em- 
ployed as a response to Japanese competi- 
tion. Like Drew Lewis, his predecessor at 
UP, Walsh cut costs by eliminating positions 
in management, and, some say causing train 
service to deteriorate. 

Inspections 

The UP’s John Bromley believes that 
the railroad is subject to “a lot” of inspec- 
tions by state and federal agencies, both of 
which are doing a good job. But, he said, it is 
the company’s own in-house inspections 
that can be depended upon the most. “It isin 
our best interest to make sure our locomo- 
tives work and our cars are safe and so forth. 
There is no reason for us to run defective 
equipment because we know we are asking 
for trouble. Not just because the govern- 
ment may catch us doing something that’s 
wrong, but because it could cause a service 
interruption or hurt an employee or lose 
our business.” 

Less than 1 percent of cars passing 
through Nebraska are inspected by NPSC. 
NPSC has only two railroad inspectors for 
the entire state; one is in charge of track, the 
other (Faulder) of railroad rolling stock. 
FRA has no m p & e (motive, power and 
equipment) inspectors located here, but 
occasionally some come here from regional 
offices in Denver, Des Moines, and Kansas 
City. Faulder is sure that some defects and 
violations go uncited. 

_ The most likely citation to be filed by 
the NPSC is a “defect,” which warns the 
railroad, but allows them to make repairs 
without being fined. Using this citation, the 
NPSC in effect does the railroad’s work for 


them; only if they ignore these defect cita- . 


tions are they cited for a “violation,” and 
therefore incur a fine. It is much harder for 


Can the Union Pacific Handle It? 


the NPSC inspectors to cite a “violation,” 
because they must see the problem in mo- 
tion. In a practical sense, this means they 
don’t file many violations, because they usually 
cannot be sure of something they saw in 
motion and ordinarily would not have time 
to wait until the train is stopped to confirm 
it and write it up. 

UP paid only 55 percent of its fines in 
fiscal year 1988 due to the mediation of 
settlements. The money goes to the Federal 
Railroad Administfation, a practice ques- 
tioned by some since both the effects of the 
violation and the expense of the inspection 
fall on the state. UP’s hazardous materials 
fines have gone from zero to 39 percent of 
their total fines between 1984 and 1988. 

Dennis Timmermann, Assistant State 
Legislative Director of the United Trans- 
portation Union, which represents switchper- 
sons, brakepersons, and conductors, doubts 
that the railroad has significant financial 
incentive to repair safety violations. “The 
NPSC and the FRA inspectors are actually 
doing the railroads’ inspection work,” said 
Timmermann. “It’s a classic case of taxpay- 
ers doing the corporation’s work.” 

The company doubts the need for an 
external mechanism to assure complete 
reporting of accidents and injuries. “The 
mechanism that keeps us honest is our own 
business sense,” said John Bromley. “In 
terms of public assurance, I think any com- 
pany lives on its reputation...as a good 
company or a bad company. I think our 
reputation at UP is very good. The UP is 
well-regarded as safe.” 

The Office of Technology and Assess- 
ment has said, “Federal accident records 
suffer from significant underreporting and 
do not provide an accurate assessment of 
the level of safety in the transportation of 
hazardous material.” 

Last summer, a safety study by the 
General Accounting Office was cited by the 
UTU as supporting their accusations that 
the reliance on industry self-reporting was 
flawed. The GAO found that five railroads it 
examined, including the Union Pacific, were 
either underreporting the number of inju- 
ries and accidents, understating the number 
of lost workdays and the estimated cost of 
damages due to train accidents or not main- 
taining sufficient information to allow inde- 
pendent verification of the accuracy of its 
reporting. 

The UP’s “light duty” program allows 
injured workers to go back to work, butina 
less demanding role, such as an office. The 
union sees this as a way of making their 
Statistics on lost workdays look better. 


UP inspects many of its own accidents — 


without involvement by the police, the 
National Transportation Safety Board, or 
any other public agency. The NTSB was 
empowered by Congress to investigate major 
transportation accidents and recommend 


ways to improve safety in the future. It fails 
to investigate most of the smaller incidents. 

UP also is comfortable in the role of 
emergency drilling for small towns. Says 
Bromley: “A little town that’s got a volun- 
teer fire department doesn’t have to have 
space suits and a guy that knows all about 
chemicals, all he has to know is who to call 
and what to stay away from.” Who do they 
call? “They call our train management cen- 
ters, our yard masters.” 

One thing the rail unions and UP agree 
on is the value of a drug-control program 
called Operation Red Block. Bromley de- 
scribed the situation: “Our men don’t want 
to work with people who are going to en- 


danger them.... We’ve given them some, 


avenues to help their buddy without turning 


him in and costing the man his job. Opera- 
tion Red Block has been very successful, 
probably one of the reasons that it has been 
is because it’s come from within the union(s) 
(UTU--trainmen, and BLE--engineers). It 
wasn’t something the company imposed on 
them. And it’s worked well.” 


Asbestos and Hearing Loss 


Thousands of railroad workers who are 
no longer employed are discovering dam- 
ages from asbestos, noise and toxic chemi- 
cals, and the railroads are facing increasing 
numbers of liability claims under the Fed- 
eral Employers’ Liability Act, FELA. (See 
related story, nex page.) I[FELA were to be 
replaced by workers’ compensation, these 

Continued on page 12 


Union Pacific Railroad Safety Cases Closed for Fiscal Year 1988 
SOURCE: Federal Railroad Administration -- Office of Chief Council, Safety Division 
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Injured Worker Left Angry at Railroad 


Larry Guenther tells a story of anger 
and pain. 

“The money’s good, but they work you 
to death, they physically and mentally ex- 
haustyou. You might not work 2 or3 days at 
atime, and then 8 hrs on, 8 hrs off. You don’t 
know when you're going. You work in all 
kinds of adverse weather...(Much) of the 
equipment, like switches, cars, etc., (is) unsafe. 
Sometimes it would take two guys to throw 
a switch because they wouldn’t maintain 
them. You turnit in and they just cover it up. 
Nothing’s done until it’s too late, someone’s 
either hurt or killed. They make it sound 
like it’s all your fault. When you do have a 
Claim they try to starve you out, and if it 
hadn’t been for my attorney it might have 
worked. I’d have lost my house and every- 
thing I have. I completely dried out all my 


savings, and my wife and two kids suffered 
too. There were a couple of Christmases 
where we couldn’t afford to get anything.” 


“The worst thing is it left me with a 
tremendous amount of hate for the rail- 
roads, Once you get hurt they act like you’re 
a plague. All it would have took was about a 
dofiar and a half piece of chain to make that 
door work. They knew we had to open that 
door manually. 


The railroad hypes safety, but they don’t 
practice it. They have a24 hour line tocall in 
safety hazards on the tracks. I called them 
about 4 or 5 times. Six months later the 
problems still weren’t fixed. I was working a 
local out of Columbus that went to Schuyler. 
Along the tracks by a grain elevator there 
were deep ruts, washouts, that could injure 


you if you stepped in one. Another railroad 
official said there was nothing they could do 
about it because they didn’t have the man- 
power.” 


Guenther injured his back, as do many 
railroaders. He was working as a conductor 
for the Union Pacific Railroad in February, 
1984, when he got hurt trying to open a large 
metal warehouse door at the plant of Douglas 
& Lomason. The chain that operated it had 
broken, Guenther reported it, UP was re- 
sponsible for assuring it had been repaired 
before they asked their people to use it 
again. Guenther said, “I notified them 2 or 
3 times, as did others. 


Guenther had two herniated disks. He 
worked on and off for a year, but pain often 
kept him from his job. He sought help from 


doctors, but neither company doctors, nor 
his family doctor diagnosed the problem 
right away. Finally, he consulted a doctor 
referred to him by his lawyer who diagnosed 
a herniated disk from the CAT scan previ- 
ously done by the UP doctor; later his fa- 
ther’s doctor diagnosed another herniated 
disk. The UP doctorwas still saying nothing 
was wrong. By then Guenther had seen an 
attorney, Dick Dinsmore, and was prepar- 
ing to file a suit against the railroad. 

Guenther finallysettled thesuit and got 
on with his life. He had spent-a year and a 
half in school at Milford and is nowa drafts- 
man for manufacturer of farm equipment. 
He makes about a third of what he did 
before. 

He still has the pain, still can’t lift and 
had to give up baseball and softball. 


U.P Seeks Greater Volume of Hazardous Cargo 


How to run a safe rail system becomes 
most serious when considered in the con- 
text of the likelihood of increased future 
shipments of hazardous materials. 

The UP is trying to increase its market 
share of hazardous materials. Leading the 
industry, they shipped 272,000 carloads in 
1987. UP’s John Bromley explained: “We 
think we’ve got a safer railroad...the tech- 
nology’s improved...we’re able to continue 
putting capital into our track and 
locomotives...we have a very active training 
program on how to deal with accidents...how 
to help the communities along our line....We 
train fire departments...We are working with 


FM 
Death and injury on the railroad was 
far more common at the turn of the cen- 
tury than it is now. In 1888 a brakeman 
had one chance in five of dying a natural 
death. At the time, there was an oversup- 
ply of labor, and no welfare or unemploy- 
ment benefits. The railroads were able to 
let injured men go and replace them with 
able-bodied ones waiting in the wings. 
Congressional investigations into the 
plight of these workers resulted in the 
Federal Employers’ Liability Act, FELA, 
whose purpose was to compensate work- 
ers for on-the-job injuries and, at the same 
time, motivate the railroad industry to 
take greater safety precautions. The first 
FELA was enacted in 1906 in the wake of 
increased effectiveness of organized la- 
bor. The railroads objected at the time, 
although today most industry spokesper- 
sons acknowledge that the FELA was 
necessary at that time. 


shippers and car design and working with 
the federal government to improve safety 
standards...Union Pacific has been a leader 
in asking for stronger car design require- 
ments.” 

Union Pacific was fined a total of 
$320,000.00 by the FRA for violations cases 
closed in FY 1988. After negotiation, they 
paid $176,800.00, or 55%. Thirty-nine per- 
cent of the total paid went to hazardous 
materials fines, which was then the most the 
company had paid in this category in the last 
five years. One fine for $173,000, dated 9/30/ 
88, was the largest hazardous materials fine 
of the year. The reason given by the FRA for 


the fine was because “on various occasions 
(they) transported hazardous materials 
without the train crew having in their pos- 
session copies of the shipping papers; with 
improper descriptions on shipping papers; 
with cars containing corrosive material and 
flammable gas as the first through fifth cars 
from the engine.” 

Of the hazardous materials fines paid 
industry wide in 1988, the Union Pacific’s 
share was 45%; their share of number of 
carloads was 22%. (See graph.) 

In April, this year UP settled with the 
FRA for 74 cases going back to 1985. The 
fines were assesséd at $653,425.00 and settled 


A Look at The Federal Employers Liability Act 


Most other occupations are protected 
by workers’ compensation, a no-fault sys- 
tem paid for by set contributions from the 
employer. FELA, which serves only rail- 
roaders, allows injured employees to sue, or 
settle without suing, based on employer 
negligence, including deficiencies in equip- 
ment or facilities. Workers’ compensation 
pays according to a set schedule, but FELA 
awards allow the employee to recover for a 
variety of losses including pain and suffer- 
ing, lost future employment opportunities, 
needed future rehabilitation and other fac- 
tors specific to the individual. 


What Others Say 


Dennis Timmermann, Assistant State 
Legislative Director for the United Trans- 
portation Union, believes that the FELA in 
principle benefits both employer as well as 
employee; if the employer provides a safe 
workplace, there is no employer liability. 
Union Pacific CEO Mike Walsh de- 


voted his most recent monthly column in 
the company employee magazine Info to 
a discussion of the FELA. In that article 
Walsh complains that FELA often “re- 
moves the incentive for recovery,” and 
refers to fraudulent and exaggerated FELA 
claims as possibly accounting for 10 per- 
cent of the total annual FELA expense to 
the railroad. 


That kind of cynicism from manage- 
ment infuriates railroaders such as Denny 
Holland, Vice General Chairman of the 
United Transportation Union, Eastern 
District. Holland, whose family members 
include many railroad workers, recalls 
“uncles, great uncles, and my grandfather 
(who) lost their hearing and never got a 
penny, never even thought about it.” Hol- 
land also points out that many workers 
died of asbestosis or wound up with arti- 
ficial knees from constant pounding and 
were never compensated. 


at $328,675.00. “The big majority of the 
upsurge,” according to Bromley, “was due 
to the increase in hazardous materials fines.” 

The UP currently operates what is called 
a “unit train” which weekly hauls 60 car- 
loads of poisonous and explosive cargo 
between Freeport, Texas, and Midland 
Michigan, passing through dozens of cities 
including Houston, Little Rock, and Chi- 
cago. (UP brings it as far a Chicago where 
the “Chessie”--CSX--takes over, bringing 
the train to its destination, the rail yard for 
Dow Chemical Co. at Midland, Michigan.) 
The train is commonly known as the Death 
Train. Each car holds up to 32,000 gallons of 
chemicals such as 

-chlorine, a nonflammable gas that can 
kill if inhaled and burn the skin and eyes 
upon contact. . 

-phenol, a poison that can kill when 
breathed, swallowed or absorbed through 
the skin. 

-butadiene, a highly flammable gas. 

-styrene monomer, a flammable liquid 

-hydrogen chloride, a nonflammable gas 
that can be fatal if inhaled or absorbed 
through the skin. 

-dichloropropene, a flammable liquid 
that gives off explosive vapors. 

_ Noamount ofsafeguards against defec- 
tive equipment could protect the public from 
the consequences of sabotage, or sheer stu- 
pidity, as could have happened March 22, 
1988, when a truck driver in Sherwood, Ohio, 
played chicken with the Death Train. As 
reported in the Detroit News, the driver 
won by a hair, but had he lost, he could have 
caused a train wreck and an explosion huge 
enough to kill people for miles around. 

Ninety percent of all rail fatalities are at 
rail-highway crossings or are related to tres- 
passing. Congress has funded the program 
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‘My Job Was Only to Kill’ 


valvadoran Thug Worked With U.S. Advisers 


On Nov. 16, government military or paramilitary murderers butchered 
six Jesuit priests and two civilians at San Salvador’s Central American 
University. True to a pattern that has held at least since the assassination of 
Oscar Romero, the atrocity followed warnings from the Jesuits from ruling 
ARENA party boss Roberto D’Aubuisson and other right-wing elements. 
The government of Alfredo Cristiani denied responsibility but the next day 
raided the human-rights-oriented Lutheran office and arrested 12 church 
workers. Other missioners were fleeing for their lives. 

That is the horrendous scenario the United States is underwriting in 
Salvador. Two days before the brutal murders, Washington expressed “full 
confidence” in Cristiani and promised to expedite the $85 million in military 
aid slated for El Salvador this fiscal year — more military aid fora 10-year war 
that has already cost well over 70,000 lives and about $4 billion in U.S. 
taxpayers’ money. Congress made good on that promise Nov. 20. 


by Colman McCarthy 

WASHINGTON--With expertise in slit- 
ting throats, Cesar Vielman Joya Martinez 
is skilled also in slicing wordy rhetoric. 
“My job was only to kill,” the former Salva- 
doran death squad assassin tells me during 
a two-hour interview. 

Joya Martinez, 28, was a member of 
the intelligence department of the First 
Infantry Brigade of El Salvador’s Army, 
leaving last July. As he speaks in a mono- 
tone through a translator, his face is ex- 
pressionless. His dark eyes show fear, as 
well they might. He is in the United States 
as a whistle-blower, offering Americans, 
whose government gives the Salvadoran 
regime about $1.5 million a day in military 
and economic aid, the blood-drenched 
details on where part of the money goes. 


Joya Martinez...slit 
throats, dumped bodies 
at night... and worked 
next to two U.S. advisers. 
“One of them,” he says, 
“was from Texas, and 
had a desk a few meters 


from mine.” 


It went to him and other military goons, 
Joya Martinez reports. Claiming to have 
tortured and killed eight of his country- 
men in the year heserved the First Brigade, 
he explains that cutting throats or strangu- 
lation was more effective than shooting be- 
cause bullet wounds leave ballistic evidence. 
Joya Martinez, a low-ranking night stalker 
who carried out orders from his military 
superiors who themselves were counseled 
by U.S. advisers, estimates that more than 
70 killings of suspected leftists or leftist 
sympathizers were carried out in the first 
six months of 1989 by his First Brigade 
unit. 

In July, Joya Martinez fled. After pro- 
viding details of his work to human-rights 
organizations in Central America, he turned 


--National Catholic Reporter 


up in Washington. In late October, his story 
was told on “CBS Evening News” and in the 
Washington Post. In the last two weeks, he 
has been getting into congressional offices to 
speak with foreign policy staff. The core of 
his message is that U.S. advisers, two of whom 
had desks in Joya Martinez’ office and were 
writing checks to support the operation, were 
aware of the Salvadoran military’s lethal 
methods of controlling dissent. 

“T have come here to appear in any fo- 
rum,” Joya Martinez says, “to have my accu- 
sations tested against anyone else’s word or 
the evidence. I have only the truth. I could 
have settled somewhere else and forgotten 
this. But I want to stop this planned, organ- 
ized murder. I do not believe the U.S. advis- 
ers could not have known what we were 
doing... They funded everything we did.” 

Who’s to be believed’ 

The commander of the First Brigade has 
labeled Joya Martinez a liar who acted on his 
own in killing people. The State Department 
denies that U.S. advisers knew or sanctioned 
the brigade’s operations. 

On the other side are those Americans 


-who agree with Oscar Romero, the martyred 


archbishop who begged the U.S. government 
in 1979 not to sent military aid to El Salvador, 
that no good would come of it. Ten years, $4 
billion and 70,000 deaths later, the arch- 
bishop’s forecast has had accuracy beyond 
anyone’s worst fears. 

One of those befriending Joya Martinez 
and showing him around Washington is his 


translator, Allen Frankovitch, a California 


filmmaker whose 1987 documentary, “The 
Houses Are Full of Smoke,” is about the 


-death squads of Central America. 


“I think his story is utterly credible,” 
Frankovitch says. “It checks out with what 
the heads of Salvadoran intelligence agen- 
cies told me about how they operate. By 
speaking out, this man is risking his life. He 
could have just faded from view and said 
nothing.” 

This view is shared by a staff member of 
the Senate Foreign Relations Committee, 
with whom Joya Martinez spoke: “We found 


no reason to doubt his information.” 

My initial reaction when interviewing 
Joya Martinez was one of disgust. Here was 
a thuggish, self-confessed killer speaking 
dispassionately of his war crimes. But, slowly, 
the monstrousness of his past actions be- 
cause less the issue than the courage of his 
present ones--showing up in the United 
States to tell Americans what he had done 
to earn the money we had sent him. Our 55 
military advisors in El Salvador aren’t there 
to water burros in town squares. They are 
counselors in violence, educating El Salva- 
dor’s poor in the arts of annihilating other 
Salvadoran poor. 

Joya Martinez, in the lowest ranks, was 
one of them. He slit throats, dumped bodies 
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at night, had the proper papers to get through 
roadblocks and worked next to two U.S. 
advisers. “One of them,” he says, “was from 
Texas, and had a desk a few meters from 
mine. We provided them with copies of all 
the reports from our agents on clandestine 
captures, interrogations.... But we did not 
provide them with the reports on the execu- 
tions. They did not want to hear of theactual 
killings.” 

Days before a death squad killed Arch- 
bishop Romero in 1980, he called on young 
Salvadorans to lay down their weapons and 
refuse order to slaughter each other. Ten 
years later, Joya Martinez heeded the mes- 
sage. 

©1989 Washington Post Writers Group 
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As Society of Jesus Calls for End to U.S. Aid to El Salvador 


Jesuit Schools Should Get Off ROTC Gravy Train 


Editor's note: Creighton University in Oma- 
hahas Army ROTC. Ofits totalundergradu- 
ate enrollment of about 5500, 63 students 
are ROTC cadets. These students receive 
scholarships of $7,000 per year plus books, a 
living stipend, and, usually a free room from 
Creighton. The Army pays their instructors 
for teaching the twelve ROTC credit hours in 
the undergraduate curriculum. 


by Colman McCarthy 

WASHINGTON -- A few days before hell’s 

gunmen murdered the six Jesuit priests in 
San Salvador, I received a letter from Father 
Tom Donnelly of New Orleans. He has been 
a Jesuit for 51 years. In 1956-57, I was in his 
freshman English class at Spring Hill Col- 
lege, a liberal arts school in Mobile, Ala., 
and the finest, for my student loan money, of 
the Jesuits’ 28 American colleges and uni- 
versities. 

Father Donnelly, who taught us fresh- 
men with the patience of a drover of slow- 
witted sheep, wrote a newsy letter that brought 
me up-to-date with his life. He is a parish 
priest again, assigned to the Immaculate 
Conception church in downtown New Or- 
leans: “I’m back where I blessedly started. 
Every three months I hear about 2,000 con- 
fessions. It’s a great consolation to lift the 
burdens off the backs of humble and brave 
people who come. Knowing me, you will 
pray. I do for you. God is our best and 
changeless friend. May He keep us that 
way.” 

I can’t imagine that the slain Jesuits of 
San Salvador had lived any differently from 
that creed of service and faith. In the conta- 
gion of belief, the martyred priests rejected 
the role long assigned to Latin American 
derics, of being only omaments in the church’s 


spiritual decor. ; 

That rejection began in 1968 when Pope 
Paul VI, in Medellin, Colombia, rallied the 
Latin church to the side of the oppressed. 
Priests and nuns who heeded the message 
were marked. Archbishop Helder Camara 
of Brazil spoke for them: “When I feed the 
poor, I am called a saint. When I ask why 
they are poor, J am called a communist.” 

An American Jesuit in San Salvador -- 
a Camara kind of priest -- wrote to his order 
about the fighting in the city on Nov. 15, the 
day before his brother priests were killed: 
“Today I stood on the balcony of the office 
of Monsignor Rivera y Damas (archbishop 
of San Salvador) while waiting for him to 
Sign the letter opening various parishes as 
refugee centers. I will never forget the image 
of those push-and-pull airplanes, plane after 
plane, circling, diving and jettisoning their 
rockets into the heavily populated areas of 
Zacamil and Mejicanos. At the same time a 
C-47 Hercules was machine-gunning down 
on those same populations. Both were doing 
so from such high altitudes, which would 
make ‘accuracy’ all that much more diffi- 
cult. The noise of destruction and death was 
terrible. The colonel in charge of the High 
Commandstate on television last night that 
the Air Force has not bothbed, and will not 
bomb, civilian populations. That is simply a 
lie. They have been doing it for two days.” 

Leaders of the 10 Jesuit provinces in 
the United States have issues a statement to 
Congress calling for an “end toall U.S. mili- 
tary assistance to El Salvador. Such military 
assistance only encourages the violent ele- 
ments in El Salvador to continue their at- 
tempts to prevail militarily.” 

The morality of this demand would be 


taken seriously if U.S. Jesuit leaders them- 
selves weren’t also secking and receiving 
military aid. From Georgetown University 
to Spring Hill, many of their campuses 
embrace ROTC programs. The schools’ 
coffers swell with Pentagon money to run 
them. How can Jesuits, whatever their cur- 
rent grieving, tell Congress to dispatch no 
military money and equipment to El Salva- 
dor, while keeping open the spigot to their 
own treasuries? Jesuits in El Salvador shaped 
anopposition church. Here, too many Jesu- 
its are part of the cooperation church. 

Exceptions exist. Richard McSorley, a 
Jesuit priest at Georgetown, asks: “Where 
in this nuclear age do we find in Christian 
universities the peace message of the Gos- 
pel? ROTC is the war message. That is so 
loud and clear that the peace message is 
lost.” 

Daniel Berrigan, a Jesuit for 50 years 
and teaching courses in nonviolence this 
semester at Loyola University in New Or- 
leans, writes in an essay on “game playing 
with imperial power”: “In past years, I have 
been invited to the campuses of at least five 
religious orders, including my own: Vincen- 
tians, Holy Cross, Franciscans, Benedicti- 
nes, Jesuits. On each campus, theology looms 
large; on each campus also, ROTC.... The 
military is ensconced, peddles its wares, offers 
military scholarships. One might conclude, 
were one not cognizant of the cover-up, that 
all Catholic universities were conducted, 
founded, funded, ideologized, by a single 
hard-headed Western male realist, in whose 
heads guns and butter, Eucharist and uni- 
form, rested easily.” 

As they tell Congress to stanch the flow 
of military money to El Salvador, leaders of 


Greater Volume of Hazardous Materials to Ride Rails 


Continued from page 9 
“Operation Lifesaver” which supported 
crossing upgrades and greater publicaware- 
ness. But no one believes this program has 
made a serious dent in the problem. And, 
according to the Railway Labor Executives’ 
Association, “there are no federal regula- 
tions requiring adequate maintenance, in- 
spection and testing of grade crossings.” 
UP and Dow Chemical have developed 
a program called TransCAER (Transporta- 
tion--Community Awareness and Emergency 
Response), to prepare communities for 
disasters. They go into towns, conduct drills 
and develop emergency plans for local fire 
departments. The put plans in place for 
dealing with accidents. UP’s Bromley says 
that the communities “love it” and have 
responded very well. 


Notifying Communities 
The Union Pacific does not notify 


communities when hazardous waste is coming 
through, because it happens too often. But 
the Department of Energy is supposed to 
notify the state when nuclear waste is com- 
ing through. In 1986 when the nuclear waste 
from Three Mile Island was headed north 
on a UP train from Kansas into Nebraska, 
then Governor Bob Kerrey flew to the bor- 
der to stop the train until he received the 
required notification. 


In 1988 UP hauled 22% 

of hazardous cargo, but 

paid 45% of hazardous 
materials fines. 


Union Pacific’s Bromley says the state 
was notified. “The Governor was person- 
ally notified. I think he was embarrassed by 
anews call (revealing that) he didn’t knowit 
was coming at that particular time and place. 
That embarrassed him so he had to 


respond....The states were notified it was 
coming through and when. And with that 
notable exception it worked very well.” 

The Union Pacific intends to increase 
its share of the nuclear waste hauling mar- 
ket, but according to Bromley, isn’t antici- 
pating that this will bring large increases in 
revenue, since the volume of the cargo is 
small. With the TMI train, he believes, the 
important thing was that the cars were safe, 
probably the safest transportation vehicle 
in the country. 

The Nebraska Public Service Commis- 
sion’s Charles Faulder knows of no federal 
standards for low-level nuclear waste, nor 
for spent nuclear fuel rods. But present 
trends suggest that the number of rail ship- 
ments of spent nuclear fuel will continue. 
Congress’ Office of Technology Assessment 
estimates that by the year 2000 there will be 
one to five rail accidents per year involving 
such shipments. 


US. Jesuits ought to call in McSorley and 
Berrigan for a lesson in consistency, with a 
follow-up talk in costly dissent. Otherwise, 
someone in Congress may be pushed to 
candor’s wall: Stop shaking your finger at us 
with one hand while keeping open the palm 
of the other. 
©1989, Washington Post Writers Group 


Marchers Decry 
U.S. Support of 
Salvadoran 

Military Regime 


Pledge of Resistance affiliates across 
the United States have launched a wave of 
protest and civil disobedience in response 
to the U.S.-financed and -directed attack on 

the people of El Salvador. Tens of thou- 
sands of people have publicly repudiated 
this policy by taking part in nonviolent block- 
ades and occupations of Congressional of- 
fices and military bases, marches, rallies and 
interfaith services at U.S. federal buildings 
across the country. 

The Pledge of Resistance is sponsoring 
the following Omaha activities Dec. 3: 

Dr. Joel Gajardo, past secretary of Latin 
American affairs for the National Council 
of Churches, will speak on El Salvador at St. 
John’s Church, Creighton University, at 6 
p-m. 

A flashlight march from St. John’s Church 
to the Federal Building, 215 N. 17th Street, 

will follow the talk at about 7:30. 


Dim Views of U.S. 
Ecology Taken | 


Continued from page 6 


Richland, Wash. Site 
“Our efforts during the past two years 
to regulate these (mixed) wastes have been 


‘ met with reluctance by U.S. Ecology despite 


the facility’s receipt of organic wastes.” 
“U.S. Ecology has proven hard to work 
with on this (mixed waste) issue and has 
lobbied hard to avoid environmental regu- 
lation.” 
--State of Washington, Department of 
Ecology 


California Site Under Development by 


US Ecology : 
“U.S. Ecology has shown repeatedly 


throughout its application and operations — 
of this (low-level disposal) type, that they 
will do only what.is necessary to keep oper- 
ating.” , 

--State of California, Department of 
Health Services 
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Return of toll roads makes Economic Sense 


by Wallace Peterson 

Sometimes things move in circles. An 
idea whose time has passed is reborn as an 
idea whose time has come -- or is about to 
come. 

Francis Moul in a recent article in the 
Syracuse Journal-Democrat pointed to such 
an idea -- the return of the toll road. 

Replacing the idea of a “freeway” with 
a “payway” won’t be instantly popular. 

* Nevertheless, it is an idea that makes good 
economic -- and even political -- sense. 

Let’s face it. Politically, we remain stuck 
with Ronnie’s philosophy that about the 
worst economic fate that can befall Ameri- 
cans is to pay taxes. “Don’t worry, be happy,” 
borrow the money, and let tomorrow look 
after itself. 

Since 1981 the federal government has 
lived by this philosophy, rolling up a gross 
debt now approaching $3 trillion. On a per- 

person basis that’s approximately $12,146 
for each man, woman or child in the U.S. 


Some day the bills will come due. A part 
of the bill due in the decade ahead is the 
repair and rebuilding of the nation’s “infra- 
structure.” A word beloved by economists, 
“infrastructure” refers to the network of 
roads, bridges, rail lines, waterways, water 
and sewage systems, and other basic facili- 
ties, without which little could be produced, 
transported or exchanged. 

As Francis pointed out, the bill alone 
for highway and bridge repairs over the next 
20 years is estimated to be at least $600 
billion. Where is the money coming from? 

Historically, we have paid for streets, 
highways and bridges mostly by a tax on the 
users -- the gasoline tax. This reflects the 
“benefit principle” in action, the idea that 
those who benefit directly. from a public 
service ought to pay for it. This is a sound 
principle of public finance, streets and high- 
ways being one area where it can be applied 

readily. 
The most sensible way to pay for the 


Railway Safety and the 


Continued from page 8 
people might not be able to recover. 

Bromley said, “...asbestos was consid- 
ered a miracle product; it was deemed safe 
by everybody. Certainly the railroad didn’t 
go into it knowing asbestos was hazardous 
to anybody nor did anybody else...] can’t 
believe anybody could say seriously that we 
knew in the ’20s, ’30s, or 40s that asbestos 
had that risk as a health danger.” 

But the Illinois Public Action Council 
documents industry awareness of the health 
hazard and carcinogenic properties of as- 
bestos, citing “Minutes of the Proceedings 
of the American Railway Association, 
Medical and Surgical Section,” 1932, and 
the lawsuii “Dale vs. B & O Railroad.” (The 
American Railway Association is the or- 
ganization for railroad executives.) The Illi- 
nois public interest organization wrote “As 
earlyas 1935 the (American Railway) Asso- 
ciation set forth appropriate measures to be 
taken to avoid the inhalation of this dust 
and protect their employees from its harm- 
ful effects. Yet none of these measures were 
taken until hundreds of FELA suits were 
filed in the last several years, almost half a 
century later.” 

Hearing loss is also a subject for litiga- 
tion. Bromley recalled that many of these 
suits came about because of damage in- 
curred in retarder yards, where retarders 
are placed on the rail to compress against 
wheels to slow them down. The UP, Bromley 
said, changed the kind of retarder that was 
used to one that is not as noisy as the older 
ones and also required hearing protection 
around that kind of equipment. Other kinds 
of hearing loss come from train whistles and 


air brake pipe exhaust. 

The Illinois Public Action Council 
maintains the effects of noise were known 
long before the industry took protective 
action. The term “boiler maker’s ear,” 
common since the early 19th century, de- 
scribes this workplace hazard. As with as- 
bestos exposure, the industry did not move 
to protect employee hearing until faced with 
FELA suits, the Illinois Public Action Council 
maintains. 


Should the FELA Be Repealed? 


Can the industry keep the rails safe 
without oversight? This is not an academic 
consideration, since Union Pacific is now 
leading the other railroads in an attempt to 
change federal legislation mandating that 
rail workers be covered by FELA. In its 
place they are pushing workers’ compensa- 
tion, a no-fault plan. The key features of 
FELA are 1) that the injured worker must 
prove employer liability, and 2) that dam- 
ages are based on individual circumstances, 
including the employees lost earning capac- 
ity. FELA generally produces higher settle- 
ments than workers’ comp, although if the 
employee is proven to be completely liable 
for the accident, it is possible that he/she 
will get nothing. 

Labor and some insiders believe that 
FELA is the only thing left motivating for 
safety. Denny Holland, Vice General Chair- 
man of the United Transportation Union, 
Eastern District, believes that the railroads 
have never policed themselves and never 
will. “All we have between ourselves and 
chaos is FELA,” he said. 

The Union Pacific’s John Bromley speaks 


coming repair and reconstruction costs of 
the nation’s highways -- especially for the 
Interstate system -- would be a hefty in- 
crease in the tax on gasoline. As far as gaso- 
line is concerned, we are probably the least- 
heavily taxed of any modern, automobile- 
using nation. 

But with George read-my-lips-no-tax- 
increase in the White House, this simply 
won’t fly. And the Democrats are so terror- 
ized by Lee Atwater and his go-for-the- 
jugular PR tactics that they won’t do any- 
thing. 

A second-best alternative would be to 
get the monster long-haul trucks of the 
Interstate system and back onto the rails -- 
piggyback or otherwise -- which is where 
they belong. Itis not passenger automobiles 
that are beating the life out of the highways; 
it is the trucks, ever longer, ever heavier. 

This won’t happen either. The political 
power of the Teamsters and the trucking 
industry is simply too great. As far as the 


Administration is concerned, even if it had 
the wit to come up with a reasonable na- 
tional transportation policy involving all 
elements -- rail, air, roads and waterways -- 
it doesn’t have the political courage to chal- 
lenge the status quo. 


So that leaves going back to the toll 
road to pay for costs we cannot escape. 
There is going to be alot of grumbling about 
this, you can be sure. But it is, perhaps, the 
only way left to go. 


A recent story in The Washington Post 
pointed out that 17 states -- states scattered 
across the entire nation -- have toll road 
projects under consideration. According to 
the Post story, 4,700 miles of toll roads exist 
in 26 states. 


We have always had to pay for our roads 
and highways in one way or another. What 
we have done in their use is to treat them as 
if they were a “free good.” This era is coming 
to an end. 


Corporate Mindset 


for the industry when he asks “Why are we 
different than ConAgra, United Airlines or 
Peter Kiewit?” referring to railroads’ unique 
position of being required to compensate 
for injuries according to employer liability. 
Other industries, as dangerous or more so, 
cover their employees with workers’ com- 
pensation. Bromley also questions the de- 
sirability of the built-in adversarial rela- 
tionship: “The lawyers are the ones whoare 
really benefitting; they are the ones who are 
getting the most money out of it.” (Only 15 
percent of FELA cases are handled by attor- 
neys; the percentage of Workers’ Comp cases 
employing attorneys varies from state to 
state, but Babcock and Oldfather cite stud- 
ies that show that 26 percent of Workers’ 
Comp cases in Michigan in 1978 were liti- 
gated; 24.4 percent of Illinois cases (no year 
given) involved attorneys, and in a Califor- 
nia study, 90 percent of the injured workers’ 
comp employees retained an attorney. 

Still, a case can be made for the inher- 
ent danger of railroading. Coal mining, long 
considered the most dangerous occupation, 
has a higher mortality rate, but railroading 
has a higher rate of non-fatal injuries, ac- 
cording to government documents cited in 
The Federal Employers’ Liability Act: No 
Need For Change by Oldfather and Babcock. 
And, according to statistics from the Na- 
tional Safety Council in Railroading the Public 
Safety, a passenger on a train is more likely 
to be killed in an accident than a passenger 
on a commercial airliner. 

FELA was enacted 80 years ago not 
only to provide compensation for injury, 
but also to serve as an incentive for safety. 
No one questions that since then the indus- 


try has gotten a great deal safer. For ex- 
ample, in 1893, before FELA, a railroad 
switchperson’s life expectancy was only seven 
years after he became employed. 


Does a Corporation Have a 
Conscience? 

We can no longer assess rail safety by 
merely looking at accident statistics. These 
Statistics show that rail workers are in more 
danger than other occupations (except farm- 
ing and mining) and that the public is in 
danger from rail crossing accidents. 

Today, there are matters of compensa- 
tion for past problems such as asbestos, 
which have only begun to be dealt with. Ina 
similar category are hearing loss and diesel 
fume damage. The profit motive will never 
cause the railroads to go looking for all 
victims of old injustices. 

Even more important, however, is the 
question of how the bottom line will affect 
industry responsibility for the potentially 
catastrophic liability of hazardous cargo. 

Chief Justice Marshall, in Dartmouth 
College vs. Woodward in 1819, gave the cor- 
poration its classic formulation: “A corpo- 
ration is an artificial being, invisible, intan- 
gible, and existing only in contemplation of 
law. Being the mere creature of law, it pos- 
sesses only those properties which the char- 
acter of creation confers upon it, either 
expressly, or as incidental to its very exis- 
tence. These are such as are supposed best 
calculated to effect the object for which it 
was Created.” 

What the corporation described by 
Justice Marshall lacks -- aconscience -- may 
be more important than what it has. 


